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28 March 2014

The Metropolitan Water Directorate
Department of Finance and Services
McKell Building, 2-24 Rawson Place
SYDNEY NSW 2001

Re: Urban Water Regulation in NSW — Position Paper

| am writing to you on behalf of Stormwater NSW, on the Urban Water Regulation in
NSW - Discussion Paper.

Stormwater NSW is a peak industry association with membership including most of the
councils in the Greater Sydney Region, as well as numerous consulting and
manufacturing companies. The aim of Stormwater NSW is to enable local practitioners
and the broad community to learn about available stormwater management and
quality technologies. Stormwater NSW is supported by the National Association and a
strong network of state associations in Queensland, Victoria, South Australia and
Western Australia.

With this understanding of the stormwater industry in Sydney, we are specifically
writing to you in regards changes to regulation of stormwater harvesting schemes
implemented by local councils. As shown on the NSW Government’s Water for Life
webpage, there are over 150 stormwater and roofwater harvesting projects in the
Greater Sydney Region. Most of these projects are harvesting less than 10ML/year
and have been designed to address risks via a multi-barrier risk assessment approach
as suggested by the Australian Guidelines for Water Recycling.

We have identified a range of issues which are outlined in the following sections, with
recommendations at the bottom. As part of this submission we have received
supporting letters from councils in Sydney and other members of Stormwater NSW
which are attached to this letter.

Role of the Water Industry Competition Act 2006

The WIC Act was created to provide regulation for new entrants into the water and
wastewater supply industry. A key objective of the WIC Act was to enable new industry
entrants into the water and wastewater supply industry and at the same time to
regulate those new entrants and the essential services that they provide including for
public health and the environment.

The current position paper is proposing to extend the objective of the WIC Act to
include regulation which aims to regulate stormwater and recycled water schemes for
public health and environmental risks. These projects are not new competitors to the
water and wastewater supply industry. As a result of the proposed changes, small-
scale schemes which primarily supply recycled water or stormwater to a single asset
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owner are now required to obtain an operator’s license. Examples of these asset
owners are golf courses, councils, education institutions (such as schools and
universities), private sports and recreation facilities, and cemeteries. These schemes
typically do not supply an essential service and typically have a potable water back up

supply.

The requirements of an operator’s license under the WIC Act has a clear objective to
regulate a new entrant to the water and wastewater supply industry. These new
competitors are supplying an essential service which requires an extremely high
reliability of supply. These requirements therefore necessitate significant regulation to
protect the end consumer particularly with regards to security of supply, operation
and maintenance and financial security.

In contrast, small asset owned and supplied schemes do not supply an essential service
and do not require such significant regulation of the security of supply. If they are
legislated under the WIC Act, they would face a regulatory burden which is not
commensurate to the service they provide.

Therefore, we believe that the position paper on the WIC Act has a fundamental flaw
in relation to small-scale and “non-essential service” stormwater harvesting schemes.
It is aiming to regulate ‘high risk’ recycled water schemes of any size under an Act
which was created for new entrants in the water and wastewater supply sector and in
so doing it has created a significant regulatory burden that is neither warranted nor
required.

Our recommendation is that the current position paper should remove bullet point 2,
on page 19 paragraph 6 from the position paper, or amend this point to cover large
schemes inline with the requirements for licensing under the other three points (ie an
operator’s license is required for schemes >500kL/day). It is our belief that this would
amend the flaw in the current position paper without changing the intent of the
position paper.

Consistency with National Guidelines

The classification of high risk schemes within the Position Paper is inconsistent with
the Australian Guidelines for Water Recycling: Stormwater Harvesting and Reuse
(2009) published by Environment Protection and Heritage Council (EPHC) and the
Natural Resource Management Ministerial Council (NRMMC)). This guideline is based
on scientific evidence and prepared by a panel of experts. Stormwater harvesting
policy and legislation should be based on national standards, which include more
rigorous methods for classifying the risk associated with stormwater harvesting.

High risk schemes
A key element of the proposed amendments is that “high risk” schemes would require
licensing and approval, regardless of their scale. The definition of high risk schemes
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appears to capture most council stormwater harvesting schemes, for example where
stormwater harvesting is used for:

Irrigation of playing fields

Street cleaning

Washing vehicles and other equipment at the council depot

Toilet flushing

While the risk matrix classifies most typical stormwater harvesting schemes as high risk,
it is not consistent with the design of those projects as per the National Guideline.

It is not clear how the risk matrix assigns risk. For example, uncontrolled irrigation
access stormwater (urban), greywater, swimming pool backwash and
sewerage/industrial wastewater is assigned the same risk — even though in reality
there is a much higher risk if using sewage.

Requirements for councils in relation to stormwater harvesting

Under the proposed regulatory changes:
Any council that operates a “high risk” stormwater harvesting scheme
will need to become a licensed operator and maintain its licence
Whenever a new “high risk” stormwater harvesting scheme is built, it will
require approval

Each of these processes puts new administrative and financial burdens on councils.

To become a licensed operator and maintain the license, a council will need to
undertake the following:
Demonstrate technical capability (e.g. appropriate staff) to operate high
risk schemes
Regular audits
Annual return to IPART
Fees

There is no minimum size for high risk schemes; therefore, even if the scheme only
involves a small catchment area and supplies a small demand (e.g. public toilet), it
would still be classified high risk and require approval. In practice, the regulatory
burden would mean that councils would be unlikely construct small schemes as they
would not be able to justify the expense of the regulatory process.

Alternatively, councils could engage a licensed operator to maintain their stormwater
harvesting schemes; however, obviously this has cost implications.

In terms of scheme approvals, these require:
Designs need to be approved by IPART (it will engage external accredited
auditors to assess schemes)
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Applications for approval will need to be prepared by a “suitably
qualified party with relevant expertise in the applicable national
guidelines” —i.e. councils may need to spend more on specialist
consultants at the design/approvals stage

Once the scheme is built, IPART will send out an auditor to conduct an
operational audit (e.g. to check that the scheme has been constructed as
designed and that water quality objectives are being met)

The approval process would require a significant time frame, including 60
days for each of the design approval and operational approval

There would be regular ongoing audits

Annual report to IPART, including monitoring results and incident
reporting

Fees

The requirement for all schemes to be “approved,” with associated costs, may prove
too difficult or costly for some councils and will result in fewer projects being built.
This is true even if the approval cost is several thousand dollars.

Existing schemes

The implications for existing schemes are not clear. The discussion paper states that
any schemes previously approved under Section 68 of the LG Act would not need new
approvals. However, many existing stormwater harvesting projects are unlikely to fall
into this category, as most of them have not been through a development approval
process. Rather they would be assessed under SEPP infrastructure and Part 5 of the
EP&A Act. This may mean that the amended WIC Act will apply also to existing
stormwater harvesting schemes, and these will require new approvals.

The process for bringing existing schemes under the new Act will include:
. Submitting documentation to IPART such as plans of existing schemes
Engaging an accredited auditor to undertake an operational audit
IPART will impose conditions of ongoing approval to operate — and
councils may need to make changes before they can continue to operate
existing schemes

Need for clear regulatory environment for high risk recycled water and wastewater
We acknowledge that high risk recycled water and wastewater schemes would benefit
from a clearer regulatory environment. In particular, we note the following:
There is currently no policy on stormwater harvesting in NSW (on this
issue we refer you to a paper by McAuley and Knights, Why We Need a
Stormwater Harvesting Policy, 2013 NSW Stormwater Conference,
available on request from the authors)
Most new urban stormwater harvesting schemes are effectively illegal
due to the recent changes to the Water Management Act which does not
allow the allocation of any more harvesting rights from waterways
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including urban waterways (although there is limited extraction currently
from urban waterways)

Currently under the Infrastructure SEPP, stormwater harvesting is
exempt from a development application

There is no clear regulatory role for NSW Health in regulating these
schemes or clear guidance provided by NSW Health on its role in the
regulatory process

We strongly recommend that a clearer policy framework be provided on stormwater
harvesting in NSW through a separate process. We do not believe stormwater
harvesting should be incorporated in the WIC Act as outlined. The broader policy
framework would encompass the concerns that have been raised during consultation
on the WIC Act, but be in a separate policy framework from the WIC Act.

A potential way forward would be for stormwater harvesting schemes to be covered
by a “deemed to comply solution,” which would cover the majority of stormwater
harvesting schemes and which are generally considered low risk by the industry.

We acknowledge that one of the areas of additional regulatory requirements is related
to the operation and maintenance of these schemes. This could be covered by a
number of self-reporting requirements.

Other Issues

Finally we note that the current position paper has a number of specific issues which

need to be resolved:
Under the current proposed operating license requirements, a high risk
recycled water or stormwater harvesting scheme would require an
operator’s license. In Table 3, a high risk scheme includes schemes that
supply garden watering. As there is no size limit on the scheme or any
limitation on the scale of the scheme, this would mean any household
greywater or stormwater harvesting scheme would require an operator’s
license. This could potentially be inconsistent with the BASIX scheme.
Similarly, the majority of existing stormwater harvesting schemes which
harvest and treat stormwater for unrestricted public open space would
require a license (in the order of hundreds of schemes). Note that the
majority of schemes for current stormwater harvesting have been
constructed as exempt from a development application under the
Infrastructure SEPP and have not been approved under the Local
Government Act.
The current position paper would necessitate that a large number of
existing golf courses and other sporting fields would require a WICA
license. Most golf courses in Sydney have a storage pond which they
harvest from (or extract from an urban creek). Most of these systems
would require a license.
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The current position paper would necessitate that all urban artificial
ponds require a WICA operator’s license. There are likely to be in the
order of many hundreds of existing artificial ponds that currently exist. It
is also open to interpretation that any constructed wetlands or even an
artificial waterway (possibly even a constructed swale ora decorative
water feature drainage paving) would require a WICA license as it could
be interpreted that these features are “water features” similar to an
artificial pond.

Key issues and recommendations

In summary, Stormwater NSW recommends that:
The current position paper should remove bullet point 2, on page 19
paragraph 6 of the position paper, or amend this point to cover large
schemes inline with the requirements for licensing under the other three
points (ie an operator’s license is required for schemes >500kL/day).
Typical stormwater harvesting schemes where water is used within
council facilities and not sold to external customers should not require
licensing or approvals under this Act
The classification of high risk projects should be consistent with national
guidelines, or at a minimum stormwater harvesting projects should have
a minimum size threshold (similar to water supply and wastewater
projects) before the licensing and approvals requirements are triggered
If councils do operate stormwater schemes where stormwater is sold on
to other customers, then (subject to minimum size thresholds) they
should be regulated in the same way as water recycling schemes which
may compete with them to supply water
A clearer policy framework is provided on stormwater harvesting in NSW
through a separate process.

Please do not  hesitate to contact me on 0413 609 722 or
richard.mcmanus@stormwater.asn.au.

Yours sincerely,

Richard McManus
President
Stormwater NSW
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Attachment - Supporting letters from Councils in Sydney:

Bankstown
Blacktown
Hornsby
Ku-ring-gai
Marrickville
Penrith
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BANKSTOWN

ty of Progress

28 March 2014 Our Ref: DSN: 4984494

The Metropolitan Water Directorate
Department of Finance and Services
McKell Building, 2-24 Rawson Place
SYDNEY NSW 2001

Dear Sir/Madam
RE: Stormwater NSW Submission

In addition to the points raised in the submission provided by Bankstown City
Council, we would like add our support to the issues raised in the letter
submission from the Stormwater Industry Association NSW, prepared by
Richard McManus (dated 27/03/2014). Council have a number of different
types of water assets that will be impacted by the reforms.

Yours faithfully

=

Michael Kirk
Environmental Projects Officer

DX 11220 ABN 38 380 045 375
CUSTOMER SERVICE CENTRE Upper Ground Floor, Civic Tower, 66-72 Rickard Rd, Bankstown PH 02 9707 9999
Hours 8.30am - 5.00pm Monday to Friday EMAIL council@bankstown.nsw.gov.au

www.bankstown.nsw.gov.au







